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Supreme Court of Massachusetts. 

WHITNEY v. PULLMAN PALACE CAR COMPANY. 

The plaintiff who had purchased a ticket to ride in a day parlor car of the defend- 
ant company, had in her possession and kept under her personal control a small 
reticule containing valuables. On reaching the station at Portsmouth she, with 
her husband, left the car for refreshments, leaving the reticnle upon the window 
sill of the car, from which it was stolen : Held, that the plaintiff was guilty of neg- 
ligence in the care of her property, and hence that the defendant was not liable for 
the loss. 

Plaintiff, with her husband, purchased from defendant, tickets 
entitling them to seats in one of defendant's parlor cars, from 
Boston to the White Mountains. They occupied seats near the 
rear end of the car. Opposite, or. along the side of each of such 
seats, was a small window, and between such seats was a large 
window. There was a parlor car conductor in charge of the car, 
but no porter on the car. 

Plaintiff had in her possession a small satchel or reticule, which 
it was claimed, contained jewelry, &c, of the value of about $700. 
When the train arrived at Portsmouth, the parlor car conductor 
announced a stop of ten minutes for refreshments. Plaintiff placed 
her small satchel or reticule, containing her jewelry, &c, on the 
window sill against the glass of the large window, which was closed; 
one of the small windows being closed and the other being open. 
Plaintiff and her husband, leaving the satchel or reticule in the 
large window, went to the lunch room. When they returned to 
the car the satchel or reticule was gone. There were other railroad 
passengers in the car occupying seats directly opposite the seats 
occupied by plaintiff and her husband. It was possible for a person 
outside of the car standing upon the platform, to have obtained the 
satchel or reticule by reaching in through the small window, which 
was open. 

The parlor car conductor had left the car and was also in the 
lunch room at the same time that plaintiff and her husband were 
there, and was not in the car when plaintiff and her husband 
returned to the same. 

The court below held that plaintiff could not recover. 

Morton, C. J. — The plaintiff bought of the Eastern Railroad 
Company a ticket which entitled her to ride from Boston to the 
White Mountains in a day parlor car owned by the defendant and 
in use by the Eastern Railroad Company under a contract with the 
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defendant. She had with her a satchel or reticule, which she did 
not deliver to the defendant or any of its agents, but which she 
kept in her personal control. There was evidence tending to show 
that it was stolen while the train was stopping in Portsmouth for 
refreshments. It is clear that she cannot hold the defendant liable 
as a common carrier. She can only hold it liable upon the ground 
that her property was lost by some negligence of the defendant and 
without any fault on her part : Clark v. Burns, 118 Mass. 275 ; 
Kinsley v. Lake Shore Rd., 125 Id. 54. 

We are of opinion that upon the evidence the plaintiff fails to 
show due care on her part. 

When the train stopped at Portsmouth, she and her husband left 
the car for ten minutes, leaving her reticule upon the sill of one of 
the car windows, a conspicuous and exposed place, which could be 
reached from the outside through an adjoining window, which was 
open. This was not evidence of common prudence or proper care 
of her property, and thus her own negligence contributed to the 
loss. This is decisive against her right to recover, and we need not 
consider the question whether there is any evidence of negligence 
on the part of the defendent. Nor is it necessary to consider 
whether the liability of the defendant is different from that of a 
railroad using its own cars. Exceptions overruled. 

On the general question as to the lia- In the case of Kinsley v. Lake Shore, 
bility of sleeping-car companies for the &c, Rd., a passenger on a railroad on 
property of their passengers, see the leaving the car in which he was travel- 
case of Lewis v. N. Y. Cent. Sleeping ling, for the purpose of getting his din- 
far Co., ante 359. ner, at a station, inquired of an employee 

In the case of Tracy v. The Pullman in the car whether his baggage would be 
Palace Car Co., 67 How. Pr. 154, the safe if left in the car, and was told to 
rule is laid down that while sleeping-car leave it there ; that it would be perfectly 
companies owe greater duties to their safe. He accordingly did so, and on his 
customers than ordinary railroad carriers return found that the car had been de- 
of passengers, still they can only be held tached from the train and his baggage 
liable for property lost while under the removed to another car. On going to 
control of the passenger upon proof of this car he found only a part of his bag- 
some fault or negligence upon their part; gage. No notice of the change had pre- 
and the mere fact of such loss, unaccom- viously been given to him : Held, that 
panied by any other proof, raises no pre- this evidence would warrant a finding 
sumption of negligence : see, also, Welch that the missing baggage was lost through 
v. Pullman Palace Car Co., 16 Abb. Pr. the negligence of the railroad company. 
(N. S.) 352 ; s. c. 1 Sheld.(N.Y. Super. In this case it was also held that it was 
Ct.) 457 ; Kinsley v. Lake Shore, frc, no defence to an action against the rail- 
ed., 125 Mass. 54 ; Clark v. Burns, way company, that the car in which the 
118 Id. 275. loss occurred was not owned by the de- 
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fendant but by a third person, who by ligence contributing to the loss of hia 

contract with the defendant provided con- property. In the principal case the evi- 

ductors and servants, there being no cvi- dence of contributory negligence on the 

denoe that the plaintiff had knowledge part of the plaintiff would seem to be 

of these facts. To the same effect as the sufficient to warrant a finding for the 

last point see L. $■ N. %■ G. S. Rd. v. defendant ; and there can, as it seems to 

Katzenberger, 1 S. W. Eep. 44. us, be no doubt of the correctness of this 

In every case whether the defendant is decision, 

an ordinary carrier of passengers or Mahshall D. Ewell. 

sleeping-car company, the passenger is Chicago, 
required not himself to be guilty of neg- 



Supreme Court of Mississippi. 

CRUM v. STATE. 

The fact that death ensues from a wound given in malice, not in its nature fatal, 
but which, being neglected or mismanaged, caused death, will not excuse the party 
who gave it ; but he will be held guilty of murder, unless it clearly appear that the 
deceased's own neglect and want of care, and not the wound itself, was the sole 
cause of his death. 

Appeal from Circuit Court, Hinds county. 
Indictment for murder. 

Wells $ Williamson and D. S. Fearing, for appellant. 
T. M. Miller, Att'y-Gen,, for the state. 

Cooper, C. J. — It appears in evidence that the appellant, on the 
4th day of July 1884, shot one Ford, inflicting upon him a very 
dangerous wound. Ford was treated by a physician for some days, 
and discharged, with a warning from the physician that his condi- 
tion required great prudence on his part. Ford was imprudent, and 
on the 2d of September died from inflammation of the bladder, 
which the attending physician states was shown by a post mortem 
examination to have been a result of the wound. On the trial, the 
court, at the instance of the state's attorney, gave two charges (the 
first and third) to which exception was taken by the accused. It is 
only necessary to state the third instruction, since that announced 
the law more strongly against the defendant than the first. It is 
as follows : " If death ensues from a wound given in malice, but 
not in its nature mortal, but which being neglected or mismanaged, 
the party dies, this will not excuse the party who gave it, but he 



